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Overview 

1. The Scotland Bill delivers the Smith Commission (‘Smith’) agreement for the 

devolution of the Crown Estate in Scotland by providing for the functions of the 

Crown Estate Commissioners (the ‘Commissioners’) in relation to wholly-owned 

Crown Estate assets in Scotland (the ‘Scottish assets’) to be transferred to the 

Scottish Ministers, or such other person as they nominate.  After the transfer, the 

revenues from the Scottish assets will be paid into the Scottish Consolidated Fund.  

The bill empowers the Scottish Parliament to put in place legislative arrangements 

concerning the management of the Scottish assets.  [It is convenient, for the 

purposes of this note, to refer to the wholly-owned Crown Estate assets in Scotland 

as the Scottish assets to avoid confusion with either the Crown Estate in the rest of 

the UK, or ‘The Crown Estate’, which is the trading name of the Commissioners.] 

 

Responsibility of the Scottish Parliament and the Scottish Ministers 

2. Smith agreed that responsibility for the management of the Scottish assets should be 

transferred to the Scottish Parliament.  Accordingly, the bill enables the Scottish 

Parliament to put in place legislative arrangements concerning the management of 

the Scottish assets and transfers the functions of managing the Scottish assets to the 

Scottish Ministers or a person nominated by them (‘the transferee’) .   As the 

Scottish Parliament is a legislative, rather than an executive body, it is not well 

equipped to undertake the management functions.  This interpretation is consistent 

with what Smith intended to achieve: when Smith talks of responsibility for the 

management of the Crown Estate’s assets being transferred to the Scottish 

Parliament, it is the conferral of legislative competence on the Scottish Parliament 

which was envisaged.  That is what the bill delivers. 

 

The Transfer Scheme 

3. The transfer is to be effected after the bill receives Royal Assent by a subsequent 

statutory instrument containing the transfer scheme.  The transfer scheme has a 

number of advantages: 

 It provides a clear and transparent way to set out the property, rights and 

interests that are the subject of the transfer; 

 We can legislate to protect the rights of Crown Estate staff working in or in 

relation to Scotland; 

 We can set out the protections for UK-wide critical national infrastructure; 

 It will be subject to a high degree of scrutiny – it must first be agreed 

between the Scottish Ministers and the UK Government, and then be passed 

by the UK Parliament. 



4. It has been suggested that instead of using the transfer scheme, we should simply 

amend Schedule 5 of the Scotland Act 1998 and remove the reservation there 

relating to the Crown Estate.  However, this would not have the advantages set out 

above, and would also lead to a situation where the position of the Commissioners, 

the body which currently manages the Crown Estate under the Crown Estate Act 

1961 (the ‘1961 Act’), would be left uncertain.  The transfer scheme will enable the 

Scottish Ministers to manage the Scottish assets, whilst ensuring that the 

Commissioners continue to manage the remaining Crown Estate, in the rest of the 

United Kingdom, on a commercial basis, as they are obliged to do under the 1961 

Act. 

 

What is subject to the transfer? 

5. The scheme will transfer the management of rural estates, commercial estates, the 

seabed of coastal and territorial waters out to 12 nautical miles and rights in the 

Scottish zone out to 200 nautical miles, fishing and mineral rights, as well as any 

associated rights and liabilities.  The Scottish assets will continue to be owned by Her 

Majesty in right of the Crown.  
 

6. The Commissioners’ indirect interest in the Fort Kinnaird retail park in Edinburgh will 

not be included in the transfer.  Fort Kinnaird is owned by an English Limited 

Partnership (ELP) which holds property in England and Scotland.  The Commissioners 

have a 50% interest in the ELP, alongside their joint venture partner, Hercules Unit 

Trust (‘Hercules’).   Fort Kinnaird was brought into the partnership by Hercules. It has 

never been owned by the Commissioners.  Nor do the Commissioners manage Fort 

Kinnaird, this is undertaken by British Land for the ELP.  Under the contractual 

arrangements that govern the ELP, the Commissioners are not at liberty to 

unilaterally deal with the underlying property assets.  The Commissioners have 

provided a detailed submission on Fort Kinnaird to the Committee, which confirms 

this position. 

 

Protection for Crown Estate staff in Scotland 

7. The scheme will include provision to ensure that the employment of Crown Estate 

staff is not adversely affected by the transfer. The intention is to model the 

protections on those in the Transfer of Undertakings (Protection of Employment) 

Regulations 2006 (‘TUPE’), with additional protections for staff pension 

arrangements.  

 

Protections for UK-wide critical national infrastructure 

8. The scheme will include protections relating to defence and national security, energy 

and telecommunications.   

 



 

Defence and National Security 

9. Defence infrastructure and activity is located on Crown Estate property throughout 

Scotland, including naval bases, jetties, fuel pipelines, ports, depots, dredging 

activities, Test and Evaluation Ranges, bombing impact areas and radar sites, and 

test and experimental facilities.  Without suitable access to the Scottish assets in 

Scotland there is a risk that defence activities could be compromised.   

 

10. The Ministry of Defence uses certain of the Scottish assets under lease arrangements 

with the Commissioners.  In other instances, use is by long established custom and 

practice.  Following the transfer these arrangements will continue, but with the 

transferee rather than the Commissioners.  We anticipate that any new or amended 

arrangements for such access as is required in the interests of defence or national 

security will normally be agreed between the Ministry of Defence and the new 

manager.  However, it is very difficult to predict all the situations that might arise in 

the future.  And so, in order to be assured that defence and national security 

activities can continue to be undertaken as may be required in the UK interest, the 

bill allows for the inclusion in the scheme of a power for the Secretary of State for 

Defence to direct any future manager about the exercise of the management 

functions transferred by the scheme. The scheme will specify the scope of this power 

and any procedural requirements associated with its exercise.   

 

Telecommunications 

11. Telecommunications operators often need access to Crown tidal land or waters 

managed by the Commissioners to deploy and maintain their infrastructure, and, 

under the Electronic Communications Code, must obtain the Commissioners’ 

agreement.  If the Commissioners and operators cannot agree the valuation of the 

access rights, the matter is referred to the Valuation Office Agency for 

determination.  The scheme will provide that after the transfer, the agreement of 

the transferee will be required under the Code, with provision for determination of 

any disputes.  

 

Energy 

12. For the protection of oil and gas infrastructure and electricity transmission assets, 

the scheme will provide the UK Government with a power to cap the rents charged 

by any future manager for oil and gas pipeline transit rights, and the charge for use 

of the seabed for electricity transmission assets. This is designed to provide 

safeguards for the principle that taxation of oil and gas receipts should remain 

reserved, and that consumers across Great Britain should be protected from any 

excessive rents for energy infrastructure. This power would be employed as a 

‘backstop’ in the event that the UK Government determines that the charges set are 

inconsistent, arbitrary or excessive, with reference to market conditions and 

comparable charging regimes. 



 

 

Memorandum of Understanding 

 

13. Smith referred to using a memorandum of understanding (‘MoU’) to ensure that 

devolution is not detrimental to UK-wide critical national infrastructure, including 

defence and national security.  However, since a MoU is not legally binding it does 

not provide the certainty which is necessary to protect these important interests.  

Instead, the protections will be included in the transfer scheme, which must be 

agreed with the Scottish Ministers, and will then be made by statutory instrument, 

which must be approved by both Houses of Parliament.  The scheme is to be 

complemented by a MoU, as Smith envisaged, which will establish a framework for 

co-operation between the UK and Scottish Governments to ensure a successful 

handover of management of the Scottish assets and to continue to support the UK-

wide protections for defence and national security, energy and telecommunications. 

 

Revenues from the Crown Estate in Scotland 

 

14. The bill amends the Civil List Act 1952 (the ‘1952 Act’) to provide that the revenues 

from the Crown Estate in Scotland will be paid, after the transfer has taken place, 

into the Scottish Consolidated Fund.   The Scottish Government will then be able to 

direct these revenues to bodies such as local authorities and harbour trusts, as it 

may decide.  We are making specific provision in the 1952 Act, but not changing the 

reservation of hereditary revenues of the Crown contained in paragraph 3(3)(a) of 

Schedule 5 of the Scotland Act 1998, as amending this reservation is likely to have 

unintended consequences, possibly impacting on revenues other than those 

received from the Scottish assets. 

 

The Crown Estate Act 1961 

 

15. The Scotland Bill provides for a modified version of the 1961 Act to apply to the 

management of the Scottish assets, but only until such time as the Scottish Ministers 

and the Scottish Parliament put in place their own legislative arrangements for their 

management.  

  

16. The Bill does place an obligation upon the Scottish Ministers (or other new manager 

of the Scottish assets), which replicates the obligation upon the Commissioners in 

the 1961 Act, to maintain an estate in land.  This has been included to ensure that 

the property owned by the Crown is maintained for the future. How the assets are 

managed after the transfer is for the Scottish Government and the Scottish 

Parliament to determine. The Scottish Government may make changes to the pool of 

assets that make up the estate under its management.  It will be open to the Scottish 

Government or another manager to sell some assets and reinvest the proceeds 



bringing new assets into the estate.  But an estate in land in the ownership of the 

Crown must be retained for the future. 

 

The Crown Estate Commissioners and Scotland after devolution 

 

17. The Commissioners will still be able to make commercial investments in Scotland 

after the transfer, as and when opportunities arise that are in line with its 

investment strategy, just like any other business.  Any such investments would form 

part of the retained Crown Estate.  Smith did not suggest that the Commissioners 

should be prohibited from making future investments in Scotland, and neither the 

bill nor the transfer scheme prevent this.  We would not want to discourage any 

business from investing in Scotland.   

 

- HM Treasury, 16 September 2015 

 

 


